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Decision of the Independent Judicial Officer 
 
 
Hearing held at the offices of Clifford Chance, 10 Upper Bank Street, Canary Wharf, London on 
7th October 2015 commencing at 10.00 a.m. 
 
 
IN RESPECT OF:- 
 
 
Faifili Levave (Samoa) (“the Player”) 
 
AND 
 
The citing of the Player by Yves Thieffine (France), Citing Commissioner, in respect of an alleged 
offence in contravention of Law 10.4(f), namely “Playing an opponent without the ball” in the 15th 
minute of the first half of a match played between Samoa and Japan on 3rd October 2015 at MK 
Stadium, Milton Keynes (“the Citing Complaint”) 
 
 
JUDICIAL OFFICER APPOINTED TO HEAR THE CASE: 
 
Antony Davies (England) (“the Judicial Officer”) 
 
 
Decision of the Judicial Officer  
 
(i) The Judicial Officer found that on the balance of probabilities the Player had committed 

the act of foul play that was the subject of the Citing Complaint and therefore upheld the 
Citing Complaint. 

 
(ii) The Judicial Officer classified the offending pursuant to Regulation 10.10.2 as lower end 

offending and further determined that there were off field mitigating factors and that a 
sanction by way of suspension would be wholly disproportionate to the level and type of 
offending involved.  Accordingly, the Judicial Officer deemed it appropriate to apply no 
sanction.  The Player is free to play with immediate effect. 
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1. INTRODUCTION 
 
1.1 The Citing Complaint alleged that the Player infringed Law 10.4(f), namely “Playing an 

opponent without the ball”.  The Player, in his response to the Judicial Officer’s directions, 
accepted that he had made contact with Japan 2 with his shoulder, but maintained it was 
an entirely accidental result of bracing himself and preparing for the contact which was 
inevitable. 

 
1.2 The following persons were present at the hearing: 
 

• The Player 
• Mr. Sami Leota (Samoa Team Manager) 
• Mr. Richard Berry, Lewis Silkin (Player’s legal representative) 
• Ms. Yvonne Nolan (Designated Disciplinary Official, Rugby World Cup Ltd.) 
• Mr. Patrick Lloyd (Judicial Liaison Clifford Chance) 
• Mr. Christopher Stott (observing) 

 
2. EVIDENCE 
 
2. I admitted into evidence the following material: 
 

• The Citing Commissioner’s report 
• Letter to Mr. Levave dated 4th October 2015 
• E-mail to Samoa Team Manager, Sami Leota, dated 4th October and subsequent 

correspondence 
• Match summary sheet (including team sheet) 
• Statements from Match Officials (including yellow card report) 
• Statement from the Japanese Team Manager 
• Directions issued by the Judicial Officer and responses to the directions 
• Tournament disciplinary programme 

 
3. SUMMARY OF THE CITING COMPLAINT 
 
3.1 The Player was cited for playing an opponent without the ball.  The incident occurred at 14 

minutes 44 seconds of the first half of the match.  In his report, the Citing Commissioner 
stated: 

 
 “Inside the Samoa 22, 9 Japan passes the ball to 2 Japan who runs a few metres and 

throws the ball behind him.  8 Samoa Faifili Levave waits for him slightly leaning forward, 
right arm along his body, closed fist.  He hits 2 Japan’s upper body and under the chin 
with his right shoulder and eventually his right elbow not using arms to grab his opponent.  
2 Japan falls on the ground then resumes the game.  Yellow card given to 8 Samoa by 
Referee”. 

 
3.2 In support of the Citing Complaint, I received the recorded match footage of the incident.  

The footage was played and viewed at full speed and in slow motion at 75%, 50% and 25% 
full speed.  There were three angles; camera 2 was from an elevated position on halfway, 
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camera 4 was from behind the Samoan posts at ground level, and camera 6 was from 
behind the Japanese posts at ground level.  The quality of the footage was excellent and 
accorded with the narrative in the Citing Report.   

 
3.3 I considered e-mails from the Match Officials.  Craig Joubert stated that after consultation 

with the Television Match Official, he awarded a yellow card for dangerous tackling, i.e. a 
player must not tackle an opponent early, late or dangerously, though no law reference was 
appended to his temporary suspension report.  Neither Assistant had any other input into 
the decision. 

 
4. THE PLAYER’S CASE AND EVIDENCE  
 
4.1 The Player gave evidence.  He said he was marking J2, who was running at him with the 

ball.  He set himself to make the tackle by planting his feet and bending his knees forward.  
He has his arms at his side ready to make a tackle.  Immediately before contact, J2 with 
quick hands offloads the ball, but contact between the Player and J2 has by then become 
inevitable.  The Player said that he would normally wrap his arms around and complete the 
tackle, but as J2 was looking at the team mate to whom he was passing the ball, he could 
not see where contact was to take place and the Player said he felt it would have been more 
dangerous to go through with the tackle.  He therefore set himself for the contact by 
clenching his right fist and making his right arm, which was down by his side with his right 
hand adjacent to his knee, rigid.  Immediately before contact, he came upwards and twisted 
his torso to the left, presenting his right shoulder and upper bicep.  J2 made contact with 
the upper bicep with the right side of his chest.  As the Player was moving upwards, contact 
moved under the chin.  J2 bounced backwards off the Player and fell to ground.  J2 got up 
immediately and continued with the game. 

 
4.2 In response to pre-hearing directions, the Japanese Team Manager confirmed that there 

was no injury to the player at the time (nor reported later) and he played the rest of the 
game. 

 
4.3 I asked the Player why he made his right arm rigid and clenched his fist before turning 

towards the contact.  He said that better enabled him to protect himself as he was carrying 
a chest injury and wanted to ensure that the point of contact was not there.  He maintained 
that he had no malicious intent but accepted quite candidly that once he was aware contact 
was inevitable, he set about ensuring that he minimised any risk of further injury to himself. 

 
4.4 I asked Ms. Nolan and Mr. Berry for their submissions regarding the Law reference.  The 

Match Referee, Mr. Joubert, had issued the yellow card, he said, for a dangerous tackle 
contrary to Law 10.4(e), whereas Mr. Thieffine had cited for playing a player without the 
ball, contrary to Law 10.4(f).  Both were content that I make my own factual findings to 
determine the matter. 

 
5. JUDICIAL OFFICER’S FINDINGS IN RELATION TO THE ACT OF FOUL PLAY 
 
5.1 I determined first of all the appropriate Law reference.  Had J2 been in possession of the 

ball at the point of contact, then I would have determined that the matter fell to be dealt with 
under Law 10.4(e).  However J2 offloaded the ball prior to contact and the Player knew that 
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he had.  As the Player is coming into contact with an opponent who does not have the ball, 
the matter falls to be dealt with under Law 10.4(f). 

 
5.2 I accepted what the Player said about bracing himself for contact and his own need to avoid 

injury and protect himself, but I was unable to accept that he was attempting to pull out of 
the contact.  I find that he clearly drove upwards and forwards whilst twisting his right 
shoulder and arm so the top of the bicep just below the shoulder contacts with the upper 
right breast area of J2 and thereafter contact moves under J2’s chin.  The twisting brings 
the Player’s right elbow round, though he does not strike with the elbow.  What I see 
depicted in the match footage from all angles is not consistent with the Player pulling out of 
contact.  The Player himself accepted that he went forwards and upwards into contact.  
Once he became aware that contact was inevitable, he looked only after himself and whilst 
I accept he did not intend to cause injury, nonetheless what he did was in my view 
dangerous.  He played an opponent who did not have the ball and I therefore determined 
to uphold the citing. 

 
6. ASSESSMENT OF SANCTION 
 
6.1 I found the following features of the Player’s conduct relevant in assessing the seriousness 

of the foul play pursuant to DR 10.10.2: 
 

(a) The offending was not intentional.  The Player had set himself quite legitimately to make 
a tackle but J2 offloaded, making contact inevitable. 

 
(b) The issue of recklessness arose to the extent that the Player did consider that his 

actions might cause injury to the opponent, but nonetheless continued with them to 
better protect himself from injury. 

 
(c) The offending was not particularly grave. 
 
(d) The Player, having set himself to make a legitimate tackle, twisted his upper body to 

the right and came upwards to ensure that the point of contact was on his terms to 
minimise the potential risk of injury to him.  The initial contact was with the chest.  The 
secondary contact was under the chin.  The left hand of the Player does come round 
to the right ribs of J2 to push him away. 

 
(e) There was no provocation. 
 
(f) The Player had not acted in retaliation. 
 
(g) The Player did act in self-defence to the extent that once contact was inevitable, he 

ensured that he looked after his own interests and not those of the opponent.  He took 
no action to mitigate the effect of the contact and risk of injury to the opponent. 

 
(h) The opponent was not injured. 
 
(i) The score at the time of the incident was Samoa 0 Japan 3.  The Player received a 

yellow card at 15 minutes 38 seconds.  Whilst he was off the field and on 23 minutes 
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16 seconds, Japan were awarded a penalty try, which was converted.  When the Player 
returned, the score was Samoa 0 Japan 10. 

 
(j) The opponent was vulnerable to the extent that he was unable to see where contact 

would come as he was concentrating on where the ball had been passed. 
 
(k) There was no premeditation on the part of the Player. 
 
(l) The Player’s offending was completed. 
 
(m) There were no other relevant features. 

 
6.2 Accordingly, I considered the act of foul play to be at the low end of the table of seriousness 

which carries an entry point of two weeks on the World Rugby sanctions table. 
 
6.3 There were no aggravating factors. 
 
7. MITIGATING FACTORS 
 
7.1 I heard from the Player and the Team Manager, Mr. Leota and found the following mitigating 

factors under DR 10.10.5 of relevance: 
 

(a) The Player has some 10 International Caps and 130 games as a professional player in 
the southern hemisphere.  He is 29.  He has no previous disciplinary record.  His record 
is in fact exemplary. 

 
(b) The Player knows his opponent.  He has played against him in Japan.  There have 

never been any problems.  When he returned to the field at the end of his temporary 
suspension, he ran over to the opponent to apologise and check that he had not been 
injured.  He was relieved that no injury was sustained and they left on good terms. 

 
(c) Mr. Leota gave a character reference on behalf of the Player and his role and his 

responsibilities within the Samoan squad.  He alluded to the Player’s genuine remorse 
and feeling of having let the team down, particularly with regard to the penalty try scored 
in his absence. 

 
(d) The Player had always accepted that he had turned into contact with J2, but had 

mistakenly thought that that would afford him a complete defence to the citing.  With 
hindsight, he may have approached the matter differently. 

 
(e) His behaviour before me was impeccable. 

 
7.2 I determined that the act of foul play was at the very lowest end of the offending range in 

assessment of sanction and went on to consider pursuant to DR 10.10.7 whether I may 
apply sanctions less than 50% of the lower end entry sanctions specified in the sanctions 
table, including, in appropriate cases, no sanction.  To do so, I would need to be satisfied 
that there were:  
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(a) Off field mitigating factors (and I so determined as above); and 
 
(b) That the sanction would be wholly disproportionate to the level and type of offending 

involved. 
 
7.3 Having reduced the entry point sanction of two weeks by one week on account of mitigating 

factors, I addressed my mind as to whether the sanction of one week’s suspension would 
in the circumstances be wholly disproportionate to the level and type of offending involved. 

 
7.4 As to the level, I have already determined that it was at the very lowest end of the offending 

range.  I noted that the matter was considered by the Television Match Official at the time, 
who had access to the match footage.  It was not an instantaneous Referee decision, though 
admittedly the TMO did not have the same time and access to match footage as the Citing 
Commissioner.  I noted that following discussions between TMO and Match Referee, the 
Referee awarded an on field yellow card which. Having heard from the Player and examined 
the match footage, I considered that any other sanction would be a wholly disproportionate 
response to the nature and level of offending.  I have determined that there was no intent, 
there was no injury and that the Player was intent upon protecting his own injury rather than 
deliberately attempting to injure another.  The contact was inevitable.  It was not as originally 
anticipated by the Player, i.e. a tackle upon the ball carrier, but became something else with 
little time to react. 

 
7.5 For all these reasons, I believe that no further sanction beyond the on field yellow card is 

warranted and indeed any further sanction would be wholly disproportionate to the level and 
type of offending involved. 

 
8. FINDING AS TO SANCTION 
 
8. Accordingly, the Player is not suspended from playing the game of Rugby Union and is free 

to play immediately. 
 
9. RIGHT OF APPEAL 
 
9. Both parties to these proceedings have a right of appeal as set out in DR 10.13.2(a) and 

(b). 
 
 
 
____________________________ 
Antony Davies, Judicial Officer 
9th October 2015 
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