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Decision of the Independent Judicial Officer 
 
 
Hearing held at the offices of Clifford Chance, 10 Upper Bank Street, Canary Wharf, 
London on 8 October 2015 commencing at 6.30pm 
 
 
In respect of:-  
 
 
Mihai Macovei of Romania (“the Player”) 
 
and 
 
A citing by Yves Thieffine (France), Citing Commissioner, in respect of an allegation of a 
dangerous tackle contrary to Law 10.4(e) of the Laws of Rugby Union in the match 
between Romania and Canada played on 6 October 2015 at Leicester ("the Citing 
Complaint"). 
 
 
Judicial Officer appointed to hear the case: 
 
 
Simon Thomas, Wales (“the Judicial Officer”) 
 
 
Decision of the Judicial Officer: 
 

(i) The Judicial Officer found that the Player had committed an act of foul play 
contrary to Law 10.4(e) 

 
(ii) Further to the Tournament Disciplinary Programme ("TDP"), the Player is 

suspended from taking part in the game of Rugby Union for a period of two 
weeks up to and including 18 October 2015.  The Player is free to resume 
playing on Monday 19 October 2015. 
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Introduction 

1. The Judicial Officer was appointed to consider the Citing Complaint against the 
Player in the match played between Romania and Canada on 6 October 2015 at 
Leicester in the Rugby World Cup 2015 ("the Tournament"). 

2. Yves Thieffine of France was appointed as Citing Commissioner to this match and 
had cited the Player for an offence contrary to Law 10.4(e) of the Laws of Rugby 
Union.  The short description contained in the Citing Complaint stated that he had 
committed an act of “Dangerous tackling.  A Player must not tackle an opponent 
early, late or dangerously”. 

3. In addition to the Judicial Officer the following persons were present at the hearing:  

• The Player.  
• Mr Horatiu Bargaunas, (Romania Team Manager). 
• Mr Harry Dumitras, (President Romania Rugby Federation). 
• Ms Elizabeth Riley, Counsel from Bird & Bird LLP (Player’s legal 

representative). 
• Mr Ben Rutherford, Designated Disciplinary Official (“DDO”), Rugby World Cup 

Ltd. 
• Mr Patrick Lloyd, Assistant Designated Disciplinary Official, Rugby World Cup 

Ltd. 
• Mr Wayne Barnes, Match Referee (who as present only when he gave evidence). 
  

Preliminary Matters and Procedures 

4. At the commencement of the Hearing the Judicial Officer noted the identities of all 
present and narrated the complaint reminding the Player that the complaint was in 
respect of allegation that he had committed an act of illegal and/or foul play contrary 
to Law 10.4(e) of the Laws of the Game. 

5. The Judicial Officer outlined the procedure to be followed to determine the matter 
and that the Citing Complaint would shortly be put to the Player. He explained that if 
the Player admitted the allegation, then the Judicial Officer would proceed to 
consider what sanction (if any) should be imposed.  Alternatively, if the Player denied 
he had committed an act of foul play, the Judicial Officer would proceed to hear the 
case and firstly decide on the balance of probabilities whether the act of foul play had 
occurred.  If it had not that would be an end to matter.  If foul play had been 
established then the Judicial Officer would proceed to consider sanction.  The Player 
and all present agreed to proceed on that basis. 

6. The Judicial Officer had also issued directions to the Player the day before the 
Hearing.   

7. There were no preliminary matters to be determined. 

Evidence  
 

8. The Judicial Officer established what evidence had been placed before him prior to 
the Hearing.  The Player’s representative confirmed that the Player had been 
provided with all of the written evidence. 
 

9. The documentation circulated to the parties and the Judicial Officer prior to 
the Hearing included the following: 
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• the Citing Complaint; 
• the Written Report of the Match Referee, Wayne Barnes; 
• the Written Report of Assistant Referee Glen Jackson; 
• the Written Report of the Second Assistant Referee Marius Mitrea; 
• the emailed Statement of Ray Barkwill (Canada No 2); 
• emailed statement of Gareth Rees (Canada Team Manager); 
• Player's response to the Judicial Officer’s directions; 
• World Rugby's reply to the Player's response to directions; 
• a series of Judgemnts relating to the sanctioning process; 
• a World Rugby Memorandum dated 22 May 2015 concerning Dangerous Tackles; 
• correspondence from World Rugby confirming the outcome of its Regulations 

Committee Meeting concerning the sanctioning process involving upheld citing 
complaints. 

 
The Allegation 

10. The Citing Commissioner's Report provided the following detail: 

“In current play, No.2 Canada tackles No.15 Romania and stays on his feet without 
the ball.  No.8 Romania comes at speed to tackle him, right arm in the back of the 
neck, right hand on the face/jaw, twists and pulls his opponent back onto the ground.  
No.2 Canada roughly falls on the field and puts his hands around his neck.  Both 
continue to play.  Penalty given by Ref”. 
 

11. The Judicial Officer narrated the Citing Complaint and asked the Player 
whether he admitted or denied committing the act of foul play contained within 
the Complaint.  He denied that he had committed the act of foul play.   
 

12. Accordingly, the Judicial Officer explained that he would now consider the 
evidence in the case which included the following: 

 
a. Match Footage 

 
The Match Footage contained the broadcast footage together with three 
camera angles which were played at various speeds.  They gave a very clear 
depiction of the incident giving rise to the Complaint.  In summary it showed 
that after the elapse of 11 minutes 28 seconds of the first half, Romania 15 is 
tackled by Canada 2 (Barkwill) and brought to ground.  Romania 15 rolls in a 
forward motion.  Barkwill does not continue to hold him but remains on his 
feet in a crouched position over Romania 15 and takes several backward 
steps in an effort to be in a position to take possession of the ball. 

 
As Barkwill does so, the Player can be seen moving towards Barkwill and 
propels himself towards Barkwill who is in a crouched position over the ball.  
The Player passes over and to the right of Barkwill.  Whilst doing so, the 
Player's right arm is placed around the back of Barkwill's neck.  The Player's 
right hand grasps the jaw of Barkwill from Barkwill's left hand side, who, as a 
consequence of the force of the Player's considerable momentum and 
simultaneous rotation of his body to his left hand side causes Barkwill to be 
thrown backwards through the vertical and on to his back.  The footage 
clearly depicts Barkwill's face showing distress as he is thrown backwards 
and he remains on the ground for several seconds placing his hands around 



 

RWC 2015 – 151009 Decision of the Judicial Officer 
Citing of Mihai Macovei (Romania) Page 4 of 11 

his neck or jaw area.  Several Canada players turned to the Referee who 
stops play and awards a penalty against Romania. 
 

b. The Match Referee 
 
Mr Barnes had provided a written statement in advance of the Hearing which 
read as follows: 

 
"I saw the Romania player attempt to clear out the Canadian player.  His right 
arm made contact above the shoulder line and he then pulled the Canadian 
player backward to the ground.  He didn't leave his arm around the neck and 
there was no twisting action.  I therefore spoke to the Player and told him his 
clear out could not be around the neck.  I believed the offence warranted 
nothing more than a penalty kick". 

 
In evidence, Mr Barnes stated that he had been an international referee for 
approximately ten years.  He stated that he had viewed the broadcast footage 
of the incident since the match when going through his routine referee's 
review.  He was shown the additional footage which was available to the 
Citing Commissioner  and all other parties and having had the opportunity of 
looking at it he confirmed that he still agreed with the content of this written 
statement.  He was quite clear that the actions of the Player had constituted 
foul play.  The contact between the Player and Barkwill was with the Player's 
right arm and hand over Barkwill's shoulder.  He stated it was not a “classic 
neck roll”. He also confirmed that he was aware of the World Rugby 
Memorandum concerning such matters. 
 
In answer to questions from Miss Riley, he reiterated his experience as an 
international referee and stated that in his view the foul play was not worthy of 
a yellow card. 
 

Other evidence 
 

13. Assistant Referees' Reports 
 
Neither Mr Jackson or Mr Mitrea had observed the incident. 

 
14. Ray Barkwill 

 
Mr Barkwill had provided an emailed statement which read as follows: 
 
"I remember the incident well as the ball was kicked in the air and the Romania 
Player re-gathered it.  I then tackled a Romania player (Number 15) who had the ball 
while still remaining on my feet.  This is when another Romanian player (Number 8) 
then attempted to clear the tackler (myself) when I felt him grab my neck and jerk it 
awkwardly.  My initial reaction was that it hurt and was very uncomfortable.  After he 
released his grip I took a minute to check to see if I was injured seriously which I 
wasn't, and I continued to play. 

 
The next day I woke up with a sore neck but didn't feel that I needed to follow up with 
team doctors." 
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15. Mr Gareth Rees 
 
The Canada Team Manager had provided a statement which had confirmed that Mr 
Barkwill was sore in his neck area.  He did not require any “procedures or treatment 
other than for the muscle soreness”.  Mr Barkwill had continued to play on during the 
match. 
 
This concluded the evidence supporting the Citing Complaint. 
 

The Player's Case 
 

16. Mr Macovei gave his evidence in conjunction with the match footage.  He described 
how he had observed Barkwill down on his hands and in a very low position.  This is 
when he wanted to execute a crocodile roll and roll him away to the side. 

 
17. The Player stated that when he had made contact with Barkwill, he felt that his hand 

was around Barkwill's neck and he therefore started to move the hand towards 
Barkwill's jersey. 
 

18. The Player stated that he was trying to grab Barkwill by the shoulder. 
 

19. Under questioning from the Judicial Officer, the Player was asked whether he 
accepted that the match footage showed that he had, in fact, grabbed Barkwill 
around the face/jaw area.  Initially he said that he did not remember where he had 
made contact with Barkwill but after being pressed by the Judicial Officer he 
accepted that the footage evidenced that contact had been made around the jaw 
area.   The Player repeated that his right hand was moving very fast and started to 
move to grab the back of Barkwill's jersey.  He pointed out that he did not have much 
power in his right arm which was being applied to Barkwill in the face or neck area.  
Rather, his power was being generated through his torso. 
 

20. The Judicial Officer asked for the footage to be showed at one minute forty five 
seconds and at two minute forty five seconds which appeared to show that contrary 
to the Player's assertions, the grasping of Barkwill by the player around the head or 
neck was more than fleeting.  The Player replied that he considered his hand was 
between Barkwill's neck and shoulder. 
 

21. The Player repeated that he did not consider his tackle constituted foul play.  His 
intention was to roll Barkwill away from the contact area.  He also pointed out that the 
lack of force applied to Barkwill's head or neck was evidenced by the fact that as 
Barkwill's torso was raising downwards to a more vertical position, there was no 
exaggerated movement in his head alone which indicated no significant pressure 
was being applied to the head or neck area. 
 

22. The Judicial Officer asked the Player whether he was aware of the content of the 
World Rugby Memorandum of May 2015 which emphasised the dangerous nature of 
grabbing or grasping players around the head or neck area in an effort to clear them 
away from breakdown situations. 
 

23. The Player stated that he was aware of the issue and, in fact, the Romania team had 
received a presentation from Alain Roland on such matters. 
 

24. The Player was asked again, whether in light of the close examination of the match 
footage, he accepted that his conduct was foul play and dangerous but he 
maintained that he did not think it was. 
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25. This concluded the evidence as to the issue of liability i.e. whether an act of foul play 

had, in fact, occurred. 
 
Submissions as to whether to uphold the complaint 

26. Miss Riley submitted that there were two principal reasons as to why the 
complaint should not be upheld. 
 

27. Firstly, she relied upon the classification of the alleged act of foul play under Law 
10.4(e) which concerns dangerous tackling.  Her submission was that tackling is 
defined under Law 15 as occurring "when the ball carrier is held by one or more 
opponents and is brought to the ground". 
 

28. In this case, at no time did Barkwill have possession of the ball and so it followed that 
any contact between he and the Player could not constitute a tackle.  Consequently 
the Player could not have committed a dangerous tackle as alleged. 
 

29. Secondly, if that submission was not accepted, the Player's case was that the Player 
had been undertaking a legitimate cleanout of a player at the ruck situation and that 
any contact between the Player's hand and Barkwill's head or neck was no more 
than fleeting and was accidental.  She confirmed that there was no twist (as the 
Referee had confirmed) and she relied upon Mr Barnes's comment that this was not 
a classic neck role.  She also confirmed that Mr Barnes had stated that not every 
cleanout with a player grasping another player over the shoulder is foul play. 
 

30. The Judicial Officer drew to Miss Riley's attention the World Rugby Memorandum 
dated 22nd May 2015 which reads as follows "dangerous grasping: 

 
a further pattern of offending was identified in the Game (Memoranda 4th August 
2011) whereby players not in possession of the ball were being grasped and/or 
grabbed by an opponent in and around the neck and/or head area, principally in an 
effort to clear out players from the breakdown.  While such behavior does not come 
under the definition of a tackle, as no ball carrier is involved, nevertheless it is 
dangerous play and Foul Play under Law 10.4(e) and/or Law 10.4(f) (playing an 
opponent without the ball) which must be sanctioned”. 

 
31. The Judicial Officer therefore invited Miss Riley to comment.  She confirmed that the 

Memorandum appeared to contradict her primary submission. 
 

32. In response, Mr Rutherford stated that the Memorandum was very clear.  He said 
that to accede to the Players' representations that Law 10.4(e) was not engaged in 
such circumstances would open the floodgates to players being attacked around the 
head region. 

 
Decision as to whether to uphold the complaint 

33. The Judicial Officer retired in private to review all of the evidence and to consider 
whether, on the balance of probabilities, the Player had committed and act of foul 
play as alleged in the Citing Complaint. 
 

34. The Judicial Officer carefully reviewed all of the evidence, including the match 
footage from all angles and also took into account the Players' explanation. 
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35. The Judicial Officer was satisfied that the Player had indeed committed an act 
constituting a dangerous tackle.  The Player had a good view of Barkwill as he 
approached him and placed his right hand around the jaw of Barkwill before rotating 
his body with sufficient force to cause Barkwill (who had been in a crouched position 
with legs splayed) to be flipped over backwards.  The Judicial Officer was not 
satisfied that the grasping of Barkwill's head or neck area was accidental nor was it 
fleeting.  Whilst the Player had advanced the proposition that Barkwill's movement 
during the tackle had been caused by the Player's body dynamic, the Judicial Officer 
was satisfied that the Player's right hand played a very significant role in the events. 
 

36. Furthermore, the Judicial Officer was quite satisfied that the 2015 Memorandum 
evidenced that such conduct could constitute a dangerous tackle notwithstanding the 
tackled Player did not have possession of the ball at the time. 
 

37. The Judicial Officer therefore re-convened the Hearing to announce his decision that 
the Citing Complaint would be upheld. 

 
Submissions as to sanction 

38. Miss Riley, on behalf of the Player had highlighted in her pre-hearing responses that 
she would rely upon two recent cases involving the same Judicial Officer in support 
of the proposition that the Judicial Officer was entitled to interpret the disciplinary 
rules in such a way so as to give the Judicial Officer a general discretion to impose 
no sanction if he concluded the Player’s actions did not merit any suspension without 
having to undertake the prescribed sanctioning process under TDP 10.10.2 (entry 
point), 10.10.4 (the existence of any aggravating factors), 10.10.5 (presence of any 
mitigating factors) and thereafter considering 10.10.7 (mitigating factors and the 
wholly disproportionate test). 
 

39. She referred to the cases of Holani (2013) and the case of Cudmore (2014) both of 
which were dealt with under the then International Rugby Board Regulations.  Her 
case was that whilst the present regulations did not give express power for the 
Judicial Officer to do so, reference to the phrase the Judicial Officer "may impose a 
sanction" should be interpreted in that way. 
 

40. Mr Rutherford's response to this submission was to refer to an email from World 
Rugby to the Tournament and Operations Director of Six Nations Rugby dated 
8th September 2015. 
 

41. That communication stated that World Rugby's Regulations’ Committee confirmed 
that World Rugby Regulation 17.17.4(a) requires (in circumstances where a Citing 
Complaint is upheld) the Judicial Officer to consider the appropriate sanction (if any) 
in accordance with the regulation 17.19.  The Judicial Officer may not assess 
whether the act of foul play warranted a red card or not. 
 

42. Mr Rutherford confirmed that the Tournament Disciplinary Programme with which this 
hearing was concerned was the progeny of the World Rugby Regulations referred to 
in the above letter and for the purposes of the manner in which the Judicial Officer in 
this case has to undertake his judicial function, they are identical. 
 

43. In response to this, Miss Riley stated she was not satisfied that what was contained 
in the communication was necessarily binding upon the Judicial Officer. 
 

44. The Judicial Officer invited Miss Riley to then make submissions as to sanction under 
DR10.4.2 (entry point). 
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45. Miss Riley made some general observations about the nature of the foul play and 

referred, again, to the evidence given by the Referee.  He had seen the incident a 
few metres away.  He had had a clear view.  He was regarded as one of the best 
referees in the world and had deemed that only a penalty was sufficient.  She made it 
clear that the Player disputed the Judicial Officer's factual findings. 
 

46. She maintained that if the Judicial Officer was obliged to undertake the sanctioning 
exercise it was clearly a case of low entry point.  The Player’s conduct had not been 
intentional or, indeed, reckless.  She submitted that there was little impact upon the 
victim player who had continued to play on.  The penalty had been awarded to 
Canada and that Mr Barkwill was in a strong position bridging over the tackled player 
and would have been expecting some form of contact from her opponent to contest 
the ball. 
 

47. She then commented that there were no aggravating factors. 
 

48. She maintained there were mitigating factors in that the Player's conduct had been 
very good and that he was remorseful. 
 

49. The Judicial Officer reminded Miss Riley of the content of the May 2015 
Memorandum which confirmed that a further pattern of offending had been identified 
of dangerous grasping.  The Judicial Officer invited Miss Riley to make submissions 
as to whether she felt that this particular case fell within the ambit of the 
Memorandum. 
 

50. She commented that it was not a classic neck roll and could not be further from the 
type of dangerous grasping which the Memorandum had envisaged. 
 

51. In response, Mr Rutherford stated that he had no submissions to make on this 
particular case as that was a matter for the Judicial Officer, however as general 
proposition he agreed that the addition of a further sanction to combat a pattern of 
offending was not a mandatory requirement and that the Judicial Officer was entitled 
to analyse the circumstances of each offence on its merits. 

 
52. Miss Riley further submitted that it would be wholly unjust for Macovei to be 

suspended for any period at all as a consequence of this incident because in so 
doing he would miss the final match for Romania in the 2015 Rugby World Cup 
which was due to take place on Saturday 10th October 2015 and that as there were 
mitigating factors any sanction would be "wholly disproportionate" to the level and 
type of offending in this case. 
 

53. Before retiring to consider sanction, the Judicial Officer invited Mr Macovei to make 
any concluding comments. 
 

54. Mr Macovei stated that he had not apologised to Mr Barkwill immediately after the 
incident had occurred because he had been spoken to by the Referee and a penalty 
had been awarded against his team.  At the conclusion of the match, he had 
exchanged pleasantries with Mr Barkwill and they had shaken hands and had 
departed the match on good terms. 
 

Decision as to sanction  
 

55. The Judicial Officer retired in private to consider his decision as to sanction. 
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56. Firstly, the Judicial Officer was satisfied that in light of the unequivocal direction from 
World Rugby, having upheld the Citing Complaint, he had no discretion not to impose 
a sanction without undertaking the sanctioning process under TDP 10.10(2) et seq.  
Whilst there had previously been uncertainty over the matter the recent email 
referred to in paragraph 40, above, issued since the two cases quoted by Miss Riley 
had made the position perfectly clear. 
 

Relevance of referee’s evidence 
 

57. During the hearing, Mr Barnes had given factual evidence of what he had 
observed of the incident of foul play. However, in answer to a question from 
the Player’s representative he had also expressed his opinion as to the 
appropriate sanction and this had been relied upon by Miss Riley during her 
submissions. 

 
58. The Judicial Officer reminded himself that assessments of seriousness of 

cases of foul play are matters for judicial officers and them alone. Whilst it is 
perfectly legitimate for a referee or other match official to give evidence on 
matters of fact their opinions as to the seriousness of foul play or appropriate 
sanction are matters of opinion, not relevant considerations for judicial officers 
and are wholly inadmissible (see TDP Clauses 10.14.1, and also Appendix 5. 
3.5). 

 
59. Accordingly the Judicial Officer disregarded entirely both Mr Barnes’ evidence 

as to his opinion of the appropriate sanction of the foul play and the Player’s 
submissions based upon it.  
 

60. In assessing the seriousness of the offending itself, and by reference to the checklist 
contained under TDP clause 10.10.2 his findings were as follows: 

 
a. the offending was intentional.  The Judicial Officer was satisfied from the 

match footage and in particular the way in which the Player had placed his 
hand around Barkwill's head that he had intended to grasp Barkwill around 
the head or neck area; 
 

b. recklessness was therefore not a feature; 
 

c. the players' actions were moderately grave.  On the one hand he had exerted 
considerable force to Barkwill’s head and neck area.  Equally, the grasp had 
been with his right hand and arm rather than both hands or arms; 

 
d. the nature of the actions, the manner in which the offence was committed 

including part of the body used (for example, fist, elbow, knee or boot) – this 
was not relevant; 

 
e. this was not a case involving provocation; 

 
f. this was not a case involving retaliation; 

 
g. this was not a case involving self-defence; 
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h. there was a relatively modest impact upon the victim in that he had suffered 
some muscle pain but it had not affected him continuing to play during the 
match nor had he required any medical treatment; 

 
i. there was no effect of the Player's actions on the match; 

 
j. the Player was somewhat vulnerable. There is likely to be an inevitable 

vulnerability in any grasping around the head or neck.  In this instance, 
Mr Barkwill was fortunate in that his feet or lower limbs were not trapped in 
any way when he was rotated onto his back from the crouched position; 

 
k. the Judicial Officer was satisfied that there was no pre-meditation; 

 
l. the offending had been completed and was not merely attempted; 

 
m. there was no other feature of the Player's conduct in relation to or connected 

with the offending. 
 

61. Taking all of the above factors into account the Judicial Officer determined that the 
offence merited a low end entry point. 
 

62. Low end entry point for an offence contrary to Law 10.4(e) in Appendix 3 of the TDP 
means a starting point of a suspension of two weeks. 
 

Aggravating factors 

63. The only aggravating factor present in this case was the need to combat a pattern of 
offending in the game.  The World Rugby Memorandum (dated 22nd May 2015 
confirms an earlier Memorandum dated 4th August 2011) on this type of offending.  
The Judicial Officer carefully considered whether this particular incident fell within the 
type of offences with which the Memorandum was concerned.   The Judicial Officer 
was satisfied that it did.  Barkwill was a player not in possession of the ball.  He was 
grasped and/or grabbed by the player in and around the neck and/or head area 
principally in an effort to clear out Barkwill from the breakdown.  Accordingly the 
Judicial Officer considered that this was a significant aggravating factor.  The Judicial 
Officer considered that the sanction should therefore be increased by one week. 

 
Mitigating Factors  
 

64. Turning to mitigating factors under TDP 10.10(5), the Judicial Officer considered the 
Player's disciplinary record.  He had enjoyed a long career to date having played 
sixty eight matches for Romania at various levels and during that entire period had 
only been suspended on one occasion (albeit in November 2014).  His conduct prior 
to and at the Hearing had been very good and the Judicial Officer had received 
evidence about the Player's coaching activities with children which was to his credit. 
 

65. Taking those factors into account the Judicial Officer considered that the sanction 
should be reduced by one week. 
 

66. The resulting sanction was that the Player is suspended from the game of Rugby 
Union for a period of two weeks. 
 

67. The Judicial Officer reconvened the hearing and announced his decision providing 
his analysis as set out above.  The Judicial Officer enquired as to the Player's next 
games.  Romania has a match on Saturday 10th October 2015 for which he, as the 
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National Team Captain, would have been selected.  He also has a match on 
Saturday 17th October 2015 for his club team, Colomiers (Division Two France).  
Both of those matches have obvious meaningful consequences and are therefore to 
be taken into account when determining the date by which the suspension expires. 
 

68. The Player was therefore suspended up to and including Sunday 18th October 2015.  
He is free to play on Monday 19th October 2015. 
 

69. There was no application for costs and no award for costs was made. 
 

Right of appeal 

70. The Player was reminded of his right of appeal under the Tournament Disciplinary 
Programme. 

 
9th October 2015 
 
 
Simon Thomas 
Judicial Officer 
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