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Decision of the Independent Appeal Committee 
 
Hearing held at the offices of Clifford Chance, 10 Upper Bank Street, Canary Wharf, London 
on 17 October 2015 commencing at 10:30 a.m. 
 
In respect of an appeal by 
 
Ross Ford and Jonny Gray of Scotland (“the Players”) 
 
And 
 
A decision of the Judicial Officer, Christopher Quinlan QC, made on 13 October 2015 (written 
reasons for decision dated 14 October 2015) which held that:  
 

(i) The Player Ross Ford committed an act of Foul Play, contrary to Law 10.4(j). 
(ii) The Player Jonny Gray committed an act of Foul Play, contrary to Law 10.4(j). 
(iii) The Player Ross Ford is suspended from taking part in the game of rugby union for 

a period of 3 weeks. 
(iv) The Player Jonny Gray is suspended from taking part in the game of rugby union for 

a period of 3 weeks. 
 
Appeal Committee appointed to hear the case: 
 
Hon. Lex Mpati (South Africa) (Chairman) 
Hon. Graeme Mew (Canada) 
Mr. Robbie Deans (New Zealand) 
 
Decision of the Appeal Committee 
 
The Appeal Committee’s decision was announced orally at 1:30 p.m. on 17th October 
2015: 
 

(i) The Players’ Appeals against the Judicial Officer’s finding that each of the 
Players committed an act of Foul Play, contrary to Law 10.4(j), are allowed; 

(ii) Neither of the Players committed an act of Foul Play, contrary to Law 10.4(e) 
(Dangerous Tackle); 

(iii) The Players are free to resume taking part in the game of rugby union with 
immediate effect; 

(iv) The appeal deposit of £2,000 should be returned to the Scottish Rugby Union. 
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REASONS FOR DECISION 

 
1. Introduction 
 
1.1 The Players appeal from the decision of the Judicial Officer (“JO”) that they committed 

acts of foul play contrary to Law 10.4(j) in the Match between Scotland and Samoa on 
Saturday 10 October 2015 at St James’ Park, Newcastle and from the sanction imposed 
by the JO. 

 
1.2 Law 10.4 addresses Dangerous Play and Misconduct in the game.  Law 10.4(j) provides 

that: 
Lifting a player from the ground and dropping or driving that player into the ground 
whilst that player’s feet are still off the ground such that the player’s head and/or upper 
body come into contact with the ground is dangerous play. 
 

1.3 The Citing Commissioner for the Match, Scott Nowland (Australia), cited the Players for 
Foul Play contrary to Law 10.4(j) or Law 10.4(e). 

 
1.4 The hearing before the Judicial Officer lasted approximately seven hours.  The Judicial 

Officer had the benefit of an evidentiary record including the Citing Commissioner’s 
reports, the account of the match referee, a witness statement from the tackled player 
(Jack Lam, the Samoa number 7 (“S7”)), the witness statements of the Players and the 
oral testimony of the Players and the match referee. 

 
1.5 In their notice of appeal, the Players requested a de novo hearing in whole or in part.  

For reasons which are set out below, the Appeal Committee decided to exercise the 
power provided by clause 4.3 of Appendix 5 of the Tournament Disciplinary Programme 
(“TDP”) to permit a rehearing of the evidence, but limited to the issue of whether the 
Players drove S7 into the ground.  

 
1.6 The following persons were in attendance at the hearing: 

• The Players 
• Scott Johnson (Director of Rugby, Scottish Rugby) 
• Bruce Caldow (Counsel for the Players) 
• Yvonne Nolan (Designated Disciplinary Official, Rugby World Cup Limited 

(“RWCL”) 
• Ben Rutherford (Assistant to the Designated Disciplinary Official, RWCL) 

 
2. Decision Appealed From 
 
2.1 The Players were cited for acts of Foul Play contrary to Law 10.4(j) or Law 10.4(e). The 

incident occurred in the 57th minute of the match. 
 

2.2 In the case of Ross Ford, the Citing Commissioner’s report states: 
Samoa No.7 (Lam) was competing for the ball at the break down. Scotland No 2 (Ford), 
together with Scotland No 5 (Gray), lifted Samoa No.7 from the ground so that his legs 
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were in the air and his body was past the horizontal. Ford continued with the tackling 
action so that Samoa No 7 head makes initial contact with the ground. Ford then falls 
onto Lam creating further downward pressure onto Lam.  
The tackle placed Lam in a vulnerable position where he was at risk of serious injury 
and as such has breached the Red Card threshold.  
This outcome of the tackle / action was contributed by Scotland No 5 (Gray) who has 
also been cited. 

 
2.3 In relation to Jonny Gray, the Citing Commissioner’s report states: 

Samoa No.7 (Lam) was competing for the ball at the break down. Scotland No 5 
(Gray), together with Scotland No 2 (Ford), lifted Samoa No.7 from the ground so 
that his legs were in the air and his body was past the horizontal. Gray continued 
with the tackling action so that Samoa No 7 head makes initial contact with the 
ground. 
The tackle placed Lam in a vulnerable position where he was at risk of serious 
injury and as such has breached the Red Card threshold. 
This outcome of the tackle / action was contributed by Scotland No 2 (Ford) who 
has also been cited. 

 
2.4 The JO’s reasons for decision are fully set out and will not be repeated in these reasons 

except where necessary to explain our own decision. 
[http://www.worldrugby.org/documents/judicial-decisions]  

 
2.5 The JO noted that there are four component parts to Law 10.4(j).  If each element is 

present the conduct is deemed to be dangerous play and the player commits an act of 
Foul Play. They are as follows (i) the tackled player is lifted off the ground (ii) whilst his 
feet are still off the ground, (iii) he is dropped or driven into the ground such that (iv) his 
head and/or upper body come into contact with the ground.  

 
2.6 The JO found that each of the constituent elements of Law 10.4(j) had been established 

in respect of each Player and that he was accordingly bound in those circumstances to 
uphold the citings in accordance with TDP Clause 10.8.4. 

 
2.7 In light of the JO’s findings in relation to both Players and Law 10.4(j), it was not 

necessary for him to go on to consider Law 10.4(e). 
 
3. Standard of Review 
 
3.1 The Players have exercised their right to appeal from the JO’s decision.  
 
3.2 The following clauses of Appendix 5 of the TDP address the standard of review 

applicable to decisions of a Judicial Officer: 
 

4.2 An Appeal Committee or Appeal Officer shall have power to conduct and regulate 
the appeal proceedings as it sees fit having regard to the circumstances of the 
case but shall generally conform to the procedures stated in this Appendix 5.   

 

http://www.worldrugby.org/documents/judicial-decisions
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4.3 The Appeal Committee or Appeal Officer shall have the power to order that a de 
novo hearing in whole or in part be adopted on appeal. A de novo hearing in 
whole or in part would ordinarily only be appropriate where it is established that 
it is in the interests of justice that a re-hearing of the case in whole or in part is 
necessary. In the case of an appeal which proceeds in whole as a de novo 
hearing the procedure to be adopted, the burden of proof and all evidential and 
other matters shall proceed as if the hearing was a first instance hearing before 
a Judicial Officer or Judicial Committee (as applicable).  

 
4.4 Except where an appeal proceeds in whole or in part, and then only with respect 

to that part, as a de novo hearing and subject to clause 3.3 above, appeals and 
any question of fact arising on appeal will be heard and determined based on the 
record of the decision and the evidence received and considered by the Judicial 
Officer or Judicial Committee (as applicable).  

 
4.5 Except where an appeal proceeds in whole as a de novo hearing it is for the 

Appellant to establish that the decision being challenged on appeal:  
 

(a) was in error (either as to central factual findings or in law);  
(b) in the interests of justice should be overturned;  
(c) the sanction imposed was manifestly excessive or wrong in principle; 

and/or 
(d) the sanction imposed was unduly lenient. 

 
4.6 Except where an appeal proceeds in whole or in part, and then only with 

respect to that part, as a de novo hearing, appeals shall be conducted on the 
basis that: 

 
(a) the evidential assessment or decision involving an exercise of discretion or 

judgment of or by a Judicial Officer shall not be overturned save in 
circumstances where the relevant findings made by the Judicial Officer are 
manifestly wrong;  

(b) the evidential assessment or decision involving an exercise of discretion or 
judgment of or by a Judicial Officer shall not be overturned save in 
circumstances where the Judicial Officer applied wrong principles in the 
exercise of his discretion which has resulted in an erroneous decision being 
made; and/or 

(c) new or additional evidence not offered before the Judicial Officer shall only 
be considered by the Appeal Committee or Appeal Officer where the party 
offering such evidence establishes that it was not, on reasonable enquiry, 
available at the time of the proceedings before the Judicial Officer. 

 
3.3 Because the Appeal Committee permitted a de novo hearing (re-hearing) on the issue 

of whether the Players drove S7 into the ground, we substituted our own conclusions for 
those of the JO with respect to that issue.  In all other respects, we approached the 
appeal on the basis that the evidential assessment of the JO and his exercise of 
discretion should be accorded a significant margin of appreciation which should only be 
disturbed if he was manifestly wrong or applied wrong principles.  
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3.4 The Players therefore have the burden of establishing that: 

 
(a) The JO was in error (either as to central factual findings or in law); 
(b) Any facts, established on a balance of probabilities in respect of the evidence 

admitted de novo, when considered in conjunction with the JO’s central factual 
findings or legal findings on the evidence and issues not considered de novo, should 
result in different conclusions than those arrived at by the JO; 

(c) It is in the interests of justice the JO’s decision should be overturned; or 
(d) The sanction imposed was manifestly excessive or wrong in principle.  

 
4. Grounds of Appeal  

 
4.1 The Players’ notice of appeal contained seven grounds supported by 60 numbered 

paragraphs of submissions.  The Players appealed against both the findings of Foul Play 
and the sanctions imposed. 

 
4.2 In summary the main grounds of appeal included the following: 

 
(a) The JO made certain findings of fact concerning the application of downward 

pressure on S7, and the resulting acceleration of his downward descent, despite 
the Players’ evidence to the contrary having gone unchallenged during the hearing 
before the JO. Had this evidence of the Players been challenged at the hearing, 
they would have had an opportunity to further explain their actions and to dispel the 
notion that downward pressure was applied. It was contrary to principles of fairness 
for the Players not to be given that opportunity. 

 
(b) Aside and apart from the issue of “downward pressure” the JO made findings of fact 

that were not supported by the evidence including: 
 

(i) That the effect of the lifting of S7 by the Players was to lift his legs ‘through the 
horizontal’; 

(ii) That the lift changes the angle of S7’s body to one where his head and body 
were almost perpendicular to the ground 

 
(c) The JO applied the wrong principles to what amounts to a breach of Law 10.4(j) in 

this situation, as he did so taking a literal interpretation of Law 10.4(j) rather than 
properly considering what was attempted and intended by each individual and 
recognising that what transpired was a clear out, rather than a lift and drop/drive on 
to the head in the sense typically understood and applied in the game (as expressed 
by the 8 June 2009 IRB (now World Rugby) Memorandum on Dangerous Tackles). 

 
(d) To the extent that the JO considered that the Players’ actions were “deliberate” 

within the meaning of Clause 10.10.2(a) of the TDP, the evidentiary record does not 
support such a conclusion. 
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(e) The JO erred in not applying Clause 10.10.7, and in particular Clause 10.10.7(b) 
(“sanction would be wholly disproportionate to the level and type of offending 
involved”) in determining the appropriate sanction. 

 
(f) The JO erred in failing to take into account the referee’s disposal of the incident. 
 
(g) The JO erred in applying an aggravation of 1 week. 

 
4.3 To put these points of appeal in context, we reproduce below, and in full, the JO’s 

findings of fact (paragraph 4.5 of his Decision) and his application of those facts to Law 
10.4(j) (paragraph 4.7 of his Decision). 

 
4.5 My findings of fact (on the balance of probabilities) were as follows:  

(a) Scotland No 8 (“Sc8”) carried the ball into contact. He was tackled and 
brought to ground.  

(b) Once on the ground, S7 went over the top of him contesting for the ball. 
His legs are planted in a wide stance and he is bent over at the waist, head 
and arms down (or ‘jackling’) over Sc8 who was lying (initially) on his right 
side, before moving more onto his front.  

(c) JG [Jonny Gray] and RF [Ross Ford] joined the breakdown. RF contacts 
with S7 as does JG. In the act of joining the breakdown, JG drove Samoa 
3 away (from the breakdown).  

(d) S7 was competing for the ball. In the event he was successful, for the 
referee penalised Sc8 for ‘holding on’.  

(e) However, RF and JG attempted to ‘clear out’ S7. With his right hand RF 
took hold of S7 in the region of his right shoulder. He grabbed hold of the 
inner aspect of S7’s lower right thigh with his left hand.  

(f) At the same time JG took hold of S7. He did so by placing his left arm under 
his body and through his leg, taking a grip at the top of S7’s left leg. From 
behind, he grabbed the inner aspect of S7’s left knee. JG’s left shoulder 
was against S7’s lower left flank/hip.  

(g) Simultaneously, each either side of and holding S7 as I have described, 
they lifted him, each lifting one leg. He was bent at the waist, head facing 
down. The effect of the lift, was as follows  

a. It raised his legs, each foot passing ‘through the horizontal.’  
b. It lifted his body up and forwards  
c. It changed the angle of his body, from one that was (very roughly) 45 

degrees to the ground to one where his head and body were almost 
perpendicular to the ground.  

(h) When he was lifted as I have described, S7’s right hand was in the 
immediate vicinity of and at times touching the ball. He was not supporting 
his body weight with that hand. His left hand appears to be gripping the 
lower right side of Sc8’s jersey, just above his shorts.  

(i) Each Player maintained those holds as all 3 went to ground. RF remained 
in contact with S7 as he descended. With his weight upon S7, he drove 
him across and down and thereby accelerated his decent. That is to drive 
for the purposes of Law 10.4(j).  
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(j) With his grip maintained, his left shoulder/upper body against S7, JG 
accelerated his decent by applying downward pressure to S7.  

(k) S7’s face landed on the back of Sc8 right leg and continued to ground, the 
left side of his face/head and left shoulder hitting the ground. His chest and 
upper body landed on Sc8’s legs, lower body and side. He rested with neck 
bent left to right and RF over his right side, forcing his head, bent neck and 
right shoulder into the ground.  

 …. 
 
4.7 It is necessary to apply the relevant laws to those facts to decide whether the 

Players committed an act of Foul Play. I dealt first with Law 10.4(j): 
(a) There are four component parts to Law 10.4(j). If each element is present 

the conduct is deemed to be dangerous play and the player commits an 
act of Foul Play. They are as follows (i) The tackled player is lifted off the 
ground (ii) whilst his feet are still off the ground, (iii) he is dropped or driven 
into the ground such that (iv) his head and/or upper body come into contact 
with the ground. 

(b)  he word “tackle” does not appear in the Law. Its application is not restricted 
to tackle situations. 

(c) “Horizontal” does not appear in the law. The term “passing through the 
horizontal” is a well-known indicator used by (for example) match officials 
and citing commissioners as a pointer for Foul Play contrary to Law 10.4(j). 

(d) Lifted off the ground 
a. Mrs Ahern submitted that it would make a “mockery of the law” if it was 

found not to apply where all the other ingredients were present but the 
player had “a fingernail or another small part of his anatomy still 
connected to the ground”. She so submitted because she said the 
danger present in her factual situation was one the Law was designed 
to address. 

b. The Law requires a lifting of a player from the ground. That, in my 
judgment it is a question of fact. 

c. I am satisfied that the effect of each Player’s action was to lift S7 off the 
ground. S7 did not “pop up” but rather was lifted up. His feet were clearly 
lifted off the ground. His body and legs were lifted up and moved forward 
in the way I have described. One hand (his left) was on Sc8’s jersey, 
the other moving, both on and in the vicinity of the ball. Neither was in 
direct contact with the ground and he was not supporting his weight with 
them. 

(e) Drop or drive 
a. RF 

i.  RF did not drop S7 in the conventional sense. 
ii. RF remained in contact with S7 as he descended. With his weight 

upon S7, he drove him across and down and thereby accelerated his 
decent. 

iii.That is to drive for the purposes of Law 10.4(j). 
b. JG 

i.  Like RF he did not drop S7. 
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ii. JG remained holding S7 as he descended. With that grip and with his 
left shoulder/upper body against S7, he accelerated his decent by 
applying downward pressure. That is to drive for the purposes of Law 
10.4(j). 

(f) Law 10.4(j) is breached if the offending player drops or drives his opponent 
into the ground while his feet are still off the ground. 

a. In the terms I have described and found, while his feet were off the 
ground, both Players drove S7 to ground.  

(g) Head and/or upper body  
a. S7’s head and/or upper body came into contact with the ground, as I have 

described.  
 

5. Request to Re-hear Evidence 
 
5.1 The Players argued that as a matter of fairness, if the JO was minded to make findings 

of fact which, in essence, rejected the evidence they had given at the hearing, they 
should have been challenged on their evidence.  This would have given them an 
opportunity to meet, head-on, and thus allay, the JO’s concerns about the accounts 
which they had given. 

 
5.2 Mr Caldow on behalf of the Players submitted that the Players gave clear accounts in 

their witness statements and oral testimony about what had occurred and that if, as the 
subsequent decision of the JO disclosed, there were doubts about the Players’ 
evidence, those doubts should have been put to them.  This was particularly so where 
the JO’s conclusion that S7 was driven into the ground by the Players was central to the 
finding that there was Foul Play. 

 
5.3 The absence of questioning of the Players at the hearing before the JO on the issue of 

downward pressure forms the basis for the Players’ argument that, as a matter of 
fairness, they should now be allowed to speak at the appeal hearing. 

 
5.4 On this issue RWCL made the following submission: 

 
As a summary statement, much is made in the Appellants’ submissions about 
matters not being challenged or put to the Appellants by the Tournament 
Designated Disciplinary Official. The disciplinary system in place for RWC 2015 
is inquisitorial. The role of the Judicial Officer is to ascertain the truth of what 
occurred on a balance of probabilities. It is not an adversarial process whereby 
either the Judicial Officer or RWCL is required to challenge an assertion from 
or on behalf of a Player before the Judicial Officer can make a finding contrary 
to that assertion. There is no such requirement within Appendix 5 to the TDP 
or elsewhere in the TDP. The Judicial Officer is entitled to consider the 
evidence and then make a finding based on that evidence. 
 

5.5 We agree with this as a statement of general principle.  The application to summary 
proceedings before a rugby disciplinary tribunal of procedural and evidentiary rules used 
in relation to civil litigation in the courts would in many cases render it impossible to 
deliver timely decisions and place an unwarranted burden on tournament personnel and 
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those who represent players.  The TDP strives to achieve a reasonable balance between 
procedural fairness and the speedy resolution of disciplinary and related issues arising 
during the Rugby World Cup. 

 
5.6 If RWCL had intended that an appellant could have a re-hearing of a case every time it 

is felt that the appellant was not challenged on evidence that was subsequently not 
accepted by a judicial officer, the disciplinary regulations could have so provided. 

 
5.7 Accordingly, while the TDP expressly confers on Appeal Committees the right to re-hear 

all or part of a matter where it is considered in the interests of justice to do so, the 
circumstances in which an Appeal Committee will re-hear all or part of a case must of 
necessity be exceptional. 

 
5.8 Judicial Officers and Appeal Committees operating under the TDP and similar sets of 

rules are bound by law to observe the principles of natural justice. The provision in 
Clause 4.3 of Appendix 5 of the TDP represents a recognition of that principle. 

 
5.9 During the course of argument we were referred to the case of Alesana Tuilagi (RWC 

2015, Appeal Committee, 14 October 2015). In that case, it was held that the JO had 
fallen into error when he failed to put his personal 'knowledge' of the Player's running 
style to the Player, so that the Player could deal with it. That failure rendered the hearing 
procedurally unfair, as a result of which the entire case was heard de novo.  

 
5.10 In the present case, the question of whether or not the Players applied downward 

pressure on S7 was clearly and by far the most contentious issue which the JO had to 
determine in the course of considering the application of Law 10.4(j).  There is little doubt 
(and it was not seriously contested) that the other three component parts of the law were 
made out: the incident occurred while, (i) S7 was lifted off the ground; (ii) his feet were 
still off the ground; and (iii) his head and/or upper body came into contact with the 
ground. 

 
5.11 Our assessment of the record before the JO is that the Players’ accounts of what 

happened were indeed not seriously challenged at the hearing.  In fact, much of the 
evidence came from the Players’ own witness statements and from benign questioning 
by their own lawyer. 

 
5.12 While our assessment of the JO’s decision is that the evidentiary record before him was 

capable of supporting the decision he made, as a matter of fairness, the Players’ 
evidence concerning the issue of drive/no drive should, in the circumstances, have been 
tested with greater rigour.  It was an issue lying at the very core of the decision the JO 
had to make.  

 
5.13 In coming to this conclusion we do not wish to be taken to be saying that a JO must 

always conduct an inquisition in relation to all contentious or potentially contentious 
issues.  Much will depend on the circumstances.  The responsibility for ensuring that a 
JO has the evidence which he or she needs to determine a matter is one that is shared 
between the JO and the parties (or, if applicable, their representatives).  
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5.14 In the present case, the Appeal Committee has concluded that the Players should now 
be afforded the opportunity to more fully explain their actions.  We feel it would be unfair, 
and thus contrary to the interests of justice, not to do so.  We have come to this 
conclusion knowing that there was a risk that we would simply be giving the Players a 
second chance to present a more polished account than they did the first time round.  
However we felt that we were adequately positioned to assess the genuineness and 
credibility of whatever the Players told us and to accept, reject or ascribe such weight to 
their evidence as seemed appropriate. 

 
5.15 For the avoidance of doubt, the Tuilagi case is clearly distinguishable.  In that case the 

JO based his decision in part on something that went beyond the evidentiary record 
before him, namely his knowledge of the player’s running style.  In the present case 
there is no indication that the JO’s decision was based on evidence that was not before 
him. 

 
6. The Players’ Evidence Concerning the Issue of Dropping or Driving the Opposing 

Player into the Ground 
 
6.1 The Players’ witness statements, which are referred to in the JO’s decision, formed part 

of the record before us and we will not repeat what they said. 
 

6.2 Each Player also provided oral commentary on the video clips, which were viewed by 
the Appeal Committee.  All members of the Appeal Committee questioned the Players 
on their oral accounts, as did the legal representatives of the Player and of RWCL. 

 
6.3 Both Players explained how, independently of each other, and coming from opposite 

sides, they attempted to roll S7, who was assuming a “jackal” position, off the ball.  Both 
expressed surprise that as they lifted S7’s right and left legs respectively S7 felt lighter 
than he should have.   

 
6.4 Mr Ford explained that as soon as he realised that it didn’t “feel right”, he desisted from 

attempting to roll S7 and instead rolled his own body to the right side whilst keeping his 
right hand under the right shoulder of S7 in order to place him safely. 

 
6.5 Mr Ford said that he did not see Mr Gray coming in from the other side of S7 and did not 

at the time know why S7 felt light.  He was facing his own team, so back down the pitch, 
and his head was close to S7's back, so that he could not see what was happening to 
the other side of S7. 

 
6.6 According to Mr Ford, his chest remained in contact with S7 throughout, but he 

eventually fell on top of Scotland's number 8, who was at the very bottom, falling across 
that player’s legs. 

 
6.7 Mr Gray likewise explained that he adjusted his right hand from under the left thigh to 

on top of the left leg of S7 whilst ensuring that his torso did not contribute to any upper 
body pressure on his opponent.  He felt that the adjustment of his right hand from under 
to on top of the leg assisted the safe horizontal placement of the S7 on top of the 
Scotland player number 8 who was on the ground underneath. 
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7. Findings 

 
7.1 The JO did not have the benefit of the Players’ evidence of the relative pressures applied 

to S7.  Our responsibility is to consider that evidence and make findings of fact on a 
balance of probabilities.  

 
7.2 In doing so, we are mindful, as was the JO, of the discussion in the case of Luan De 

Bruin (17 June 2013, Junior World Championship) regarding situations where more than 
one player has contributed to a dangerous lifting situation (whether in a tackle or 
otherwise).  In that case the Appeal Officer stated: 

 
… Citing Commissioners could give serious consideration to reviewing the 
totality of the actions of all the participants in relation to the incident and then 
decide whether the cumulative effect of their actions warranted the awarding of 
a red card to any and/or all of those players involved. If the Citing 
Commissioner considers that a participant's actions in such an incident do not 
meet the red card threshold but another participant's actions do and such 
player(s) is cited then that determination should be particularised in the citing 
report. It follows, if there are multiple citings of players involved in the incident 
and they are upheld then it would be the responsibility of the Judicial Officer to 
assess the extent to which each of the players involved contributed to the 
incident of Foul Play and sanction accordingly. What is paramount is that acts 
of Foul Play which meet the red card threshold test are cited and subject to the 
rigours of judicial scrutiny. 
 

7.3 It is not part of our function to determine whether the red card threshold was met.  That 
judgment has been definitively made by the Citing Commissioner.  Our function, and 
that of the JO, is to subject the Players’ actions to the rigours of judicial scrutiny.  

 
7.4 In our view, the evidence adduced de novo is consistent with the video evidence and 

explains the dynamics of the Players’ actions.  
 

7.5 It is clear that it was a combination of the two Players’ actions that contributed to the 
circumstance. We do not doubt that the situation was potentially dangerous.  Although 
S7 was uninjured, the position of his head and neck at the end of the manoeuvre are a 
matter for concern.  The JO found, and correctly so, that neither of the Players dropped 
S7.  However, viewing the Players’ actions both in isolation and together, the evidentiary 
record, and in particular the evidence admitted de novo, does not, on a balance of 
probabilities, support a conclusion that S7 was driven into the ground.   

 
7.6 This conclusion is reinforced when the different camera angles are viewed.  In what was 

identified by the Citing Commissioner as Angle 3 from Camera 13, Mr Gray can be seen 
with his right hand on the back of S7’s knee.  Angle 2 from Camera 7 shows that at the 
same time Mr Gray’s left arm is under S7’s waist.  His body posture is consistent with 
his explanation that he is carrying weight rather than applying downward force. 
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7.7 At the point at which Mr Ford says he realised that the manoeuvre did not feel right, his 
left elbow can be seen to be immediately lowered in an attempt to lower the right leg of 
S7.  His right arm is bent, his hand under S7, also seemingly in an effort to, in his words, 
“hold him safe”. 

 
7.8 Without an affirmative finding on all four elements of Law 10.4(j), there cannot be a 

finding of Foul Play on that basis. 
 
7.9 Accordingly the JO’s findings of Foul Play based on the Players’ breaches of Law 10.4(j) 

should be set aside. 
 

8. Dangerous Tackling 
 
8.1 RWCL submitted that if the Appeal Committee allows the Players’ appeal against the 

JO’s decision concerning Law 10.4(j), we should nevertheless consider the other basis 
for the citing of the Players, namely Dangerous Tackling contrary to Law 10.4(e), the 
pertinent part of which provides: 

 
A player must not tackle an opponent early, late or dangerously. 
 

8.2 The Players argued that because the appeal was taken against the JO’s decision 
regarding Law 10.4(j), a successful appeal would preclude consideration of other 
grounds upon which a determination of Foul Play could have been, but were not, made.  
We disagree. 

 
8.3 The JO did not consider Law 10.4(e) because he did not need to, given his decision on 

Law 10.4(j).  However, the Citing Commissioner cited on the basis of both Law 10.4(j) 
and 10.4(e) and both provisions were the subject of the evidence adduced before the 
JO as well as the arguments that were addressed to him. 

 
8.4 Pursuant to Clause 4.14(d) of Appendix 5 of the TDP, an appeal committee can take 

any other step that it thinks is appropriate to deal justly with the case in question.  It 
would be contrary to the interests of justice to send the issue of Law 10.4(e) back to the 
JO or to ignore the fact that the citing complaints referred to it.  Furthermore, as RWCL 
notes, consideration of Law 10.4(e) falls to be made on the same evidentiary record as 
we have considered in respect of law 10.4(j). 

 
8.5 Turning, then, to the evidence, we have considered, as we must, the individual 

culpability of each Player.  The Players’ accounts and the video evidence demonstrate 
actions of each Player that simultaneously contributed to the effect on S7.  From the 
moment of realisation of both Players that they had a problem, they actually managed 
the event well to the extent that they effectively ‘placed’ the S7 down. The angle of the 
torso of S7 does not change significantly from the start to the finish. The thigh of S7 at 
no stage is elevated beyond the horizontal. The descent of S7 is managed to the extent 
where all his key body parts (head, torso and thigh) are placed simultaneously. 

 
8.6 As a matter of causation, if not for the contribution of the other player, neither of the 

Players would have found themselves facing charges of Foul Play. 
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8.7 The Players individually attempted what would, if correctly executed, have been a 

legitimate action to roll S7 off the ball.  As a result of their simultaneous actions, the 
situation became potentially dangerous.  However, both Players acted quickly and 
effectively to manage a safe outcome.  The circumstances would not, in our view, 
warrant findings of dangerous tackling contrary to Law 10.4(e). 

 
9. Other Issues 
 
9.1 In light of our conclusions, it is not necessary for us to address the other grounds of 

appeal.  
 

9.2 However we would observe that we agree with the JO’s assessment of the evidence of 
the match referee and, in particular his determination that the referee’s opinion evidence 
was inadmissible.  

 
London, 20 October 2015  
 

 
_____________________________ 
Lex Mpati 

 
_____________________________ 
Graeme Mew 

 
_____________________________ 
Robbie Deans 
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